The law of business associations by Assmann, Heinz-Dieter et al.
University of Zurich
Zurich Open Repository and Archive
Winterthurerstr. 190
CH-8057 Zurich
http://www.zora.uzh.ch
Year: 1996
The law of business associations
Assmann, H D; Lange, B; Sethe, R
Assmann, H D; Lange, B; Sethe, R (1996). The law of business associations. In: Ebke, W F [et al.]. Introduction to
german law. München, 137-171.
Postprint available at:
http://www.zora.uzh.ch
Posted at the Zurich Open Repository and Archive, University of Zurich.
http://www.zora.uzh.ch
Originally published at:
Ebke, W F [et al.] 1996. Introduction to german law. München, 137-171.
Assmann, H D; Lange, B; Sethe, R (1996). The law of business associations. In: Ebke, W F [et al.]. Introduction to
german law. München, 137-171.
Postprint available at:
http://www.zora.uzh.ch
Posted at the Zurich Open Repository and Archive, University of Zurich.
http://www.zora.uzh.ch
Originally published at:
Ebke, W F [et al.] 1996. Introduction to german law. München, 137-171.
Chapter 5 
The Law of Business Associations 
Heinz-Dieter Assmann, * Barbara Lange** and Rolf Sethe*** 
A. INTRODUcnON 
1 Survey 0/ Corporate Legal Forms 
1. 	 Corporations, Partnerships and Mixed Forms 
The aim of this chapter is not to describe the law of associations in general, but 
to concentrate on business associations. They occur in two different types: 
corporations and partnerships. German business law provides for three forms 
of corporations: the stock company (Aktiengesellschaft - AG), the public 
limited partnership by shares (Kommanditgesellschaft aufAktien - KGaA) and 
the lirnited liability company (Gesellschaft mit beschränkter Haftung - GmbH). 
In practice, the limited liability company is predominant. There are more than 
500,000 limited liability companies, about 3,000 stock companies and only 30 
public limited partnerships by shares. 
Civil law and commercial law provide for five forrns of partnerships: the 
partnership under the Civil Code (BGB-Gesellschaft), the non-trading partner­
ship under the Partnership Act 1994 (Partnerschaftsgesellschaft), the general 
partnership (offene Handelsgesellschaft - oHG), the limited partnership (Kom­
manditgesellschaft - KG) and the 'dormant' partnership (stille Gesellschaft). 
There are no official statistics about the number of partnerships. However, 
general partnerships and limited partnerships are reported in the commercial 
register (Handelsregister). Based on these data, it may be estimated that there 
were about 100,000 of them in 1994. 
As previously stated, other forms of associations such as the incorporated 
association (eingetragener Verein), the 'unincorporated' association (nicht 
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eingetragener Verein), the foundatio~under the Civil Code (Stiftung), the 
shipping company (Reederei) and the registered cooperative (Genossenschaft), 
are not described, because they are of liuIe or no practical importance to 
business. 
Finally, it should be noted that undet German company law there are no 
general restrietions on mixing corporate forms. On the one hand, shareholders 
may give the company an individual structure which differs more or less from 
the form's legal model. On the other hand, mixed corporate forms may emerge 
from mixing basic types by means of one company's participation in another. 
The most common example is the limited liability company & Co. (GmbH & 
Co. KG): it is a limited partnership (KG) in which a limited liability company 
(GmbH) participates as the sole personally liable partner. However, a vast 
amount of court decisions has made the GmbH & Co. KG almost a legal form 
of its own. 
2. The Characteristics of Corporations and Partnerships 
In contrast to corporations, partnerships never have a distinct legal personality. 
A consequence of the legal personality of corporations is that the corporation 
itself is the owner of its assets. In contrast, a partners hip is not able to own 
assets: all assets belong to the partners in joint ownership (Gesamthands­
gemeinschaft, § 719 BGB). The principle of joint ownership means that two or 
more persons hold property not in distinct shares but jointly, each having an 
identical interest in the undivided whole. An asset may be transferred only with 
the consent of all partners, which can be given either in the partnership contract 
(for example by authorizing the management to make such transactions) or in 
a general meeting of the partners. 
A corporation's credit is the fixed share capital, whereas partnerships do not 
have fixed amounts of capital (with the exception of the limited partnership, " 
infra c.m.2.). Instead, the partners are personally, jointly and severally liable 
to the partnership's creditors for any debts of the partnership to the full extent 
of their private assets. 
All business associations have a contractual basis to complement the statutory 
law and to adapt it to the needs of the partners and members of the corporation 
respectively. Even the one-person limited liability company (Ein-Mann-GmbH) 
or the one-person stock company (Ein-Mann-AG) are deemed to be based on 
a contracL 
The agreement of incorporation for corporations is called memorandum of 
association. It is the basic document that contains not only the constitution and 
powers of the company but also the necessary internal regulations, such as the 
amount of capital or the number of directors. Thus German law does not 
differentiate between 'memorandum of association' and 'articles of association,' 
it provides for only one basic document. However, separate contractual agree­
ments among shareholders (e.g., agreements binding the parties in the exercise 
of their membership rights) are often used. 
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The partnership agreement and the memorandum of association of a limited 
liability company are to a great extent governed by the principle of freedom of 
contract. In contrast, the law of stock corporations (§ 23 V AktG) allows tittle 
room for the individual structuring of a corporation. 
Il Law 0/ Capital Markers 
Looking at other industrialized countries' legal systems, corporate law is 
generally closely linked with the law of capital markets (securities regulation). 
In Germany, only stock corporations have access to the country's regulated 
capital markets; thus statutory capital market law does not go beyond the 
regulation of the primary and secondary market for shares or derivatives of 
shares of a listed stock corporation. 
Capital market law in Germany has not only been practically restricted to 
stock exchange law but, at the same time, has lacked any consistent regulatory 
model. In part, this may be attributed to the fact that capital markets themselves 
have been underdeveloped during the past decades. To start with the 1950s and 
Germany's post-war-economy, private savings, ifany, were invested in low-risk 
investments. Accordingly, corporate finance was obtained either by self-financ­
ing or by borrowing capital. 
In the mid-1960s it became obvious that industrial growth without the 
development of a capital market system of corporate finance was not feasible. 
At the same time, large amounts of capital were looking for investments 
offering better returns than those from savings accounts. However, the market 
was not generated by the stock corporation. The investor was, rather, attracted 
by new types of investments offered by companies neither organized as stock 
corporations nor subject to any existing capital market regulation. This led to 
the birth of the 'grey' capital market, which, to date, is not subject to statutory 
regulation. Still, the 'grey' market is governed by some judge-made law 
providing a minimum of investor protection, partly by adapting the company 
law applicable to the investment company to the capital market needs, and 
partly by amending precontractual obligations of those participating in the 
distribution of investments. 
Both competing national and international financial markets and the imple­
mentation of Ee company and stock exchange harmonization directives in 
German law have caused a gradual modernization of the country's regulated 
capital market. Simultaneously, the efforts to live up to international standards 
of securities regulation have introduced into Germany's capital market law a 
variety of legal norms not only affecting the stock company's behavior in the 
capital markets but also the company's organization. This is most obvious in 
respect to increased disclosure obligations that have been imposed on the listed 
stock company, such as intermediate (§ 44b BörsenG) and immediate disclosure 
requirements (§ 15 WPHG), obligations~ report and disclose major invest­
ments or disinvestments in the capital stOCK of a listed company (§§ 21 et seq. 
WPHG), or obligations to publish a prospectus for securities that are offered 
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to the public for the first time within ~rmany (§§ 1 et seq. Verkau{sprospekt­
gesetz). 
Modernization of Germany's capital market regulation, however, has been 
restricted to only one segment of the country's capital markets, Le., the market 
for stock and derivatives. Statutory regtilation of the 'grey' market is still not 
in sight. Consequently, the terms of competition for each segment of 
Germany's capital markets remain different. 
B. COMPANIES LIMITED BY SHARES 
L The Stock Company 
1. The Two Types of Stock Companies and the Applicable Law 
The Stock Company Act of 1965 (Aktiengesetz - AktG) is the legal basis for 
the stock company and the public limited partnershlp by shares (infra RH.). 
The AktG has been amended several times since 1965, mainly to implement the 
Ee company law harmonization directives. However, deregulation was the 
object of the latest amendment, on August 2, 1994. Several sections that had 
proved to be inadequate or too complicated for small companies were sim­
plified. 
For particular maUers on whlch the AktG does not make specific provision, 
the laws generally applicable to associations also apply to stock companies. For 
example, §§ 238 et seq. of the Commercial Code of 1897 (Handelsgesetzbuch 
- HGB) provide most of the regulations relating to commercial records and 
accounting requirements. Pursuant to § 31 BGB, stock companies are vicarious­
ly liable for wrongful acts of their directors and other senior members of , 
management. In addition, a company can be liable for its employees' miscon- ! i 
duct (§§ 278, 831 BGB).' I 
I' 
i 
2. The Legal Nature of the Stock Company 
The stock company (Aktiengesellschaft) is a corporation with a fixed capital 
stock (§§ 6, 7 AktG) divided into transferable shares (§ 1 11 AktG). Share­
holders are not personally liable for the company's obligations (§§ 1, 54 I IAktG) and ownership of shares is usually anonymous. The stock company, a 
legal person pursuant to § 1 I of the AktG, has an incorporated organization. I 
Regardless of the actual purpose of the enterprise the stock company is always 
deemed to be a commercial company (§ 3 AktG). Consequently all provisions I 
of the HGB on merchants apply (§ 6 I HGB), even if the company serves a 
non-profit purpose. I 
141 Chapter 5 The Law 0/ Business Associations 
3. The Incorporation of the Stock Company 
The stock company becomes a legal errtuy upon registration in the commercial 
register (§ 41 I AktG). To qualify for registration, five requirements have to be 
fulfilled: 
(i) 	 The memorandum of association is determined by one (or more) 
founder(s) in notarized form (§ 2, 23 I AktG). § 23 II~IV AktG sets out 
minimum content requirements for the document. Further stipulations are 
possible, but may only differ from the AktG if the law explicitly allows 
for deviations. Because such exceptions are rare, German stock company 
law is rather strict in comparison with other legal systems. 
(H) 	 The founders have to subscribe for all shares (§§ 2, 28, 29 AktG) and pay 
in the amount of capital that is called up in the memorandum of associ­
ation. § 36a I AktG requires the company to call up at least 25 per cent 
of the nominal value of a share and the entire premium, where shares are 
issued for an amount higher than the nominal value. A shareholder may 
not set off a contribution and the company may not waive the obligation 
to pay the shares (§ 66 I AktG) or repay a contribution (§ 66 II AktG). 
Contributions in kind must be verified by independent auditors to deter­
mine whether they are equal to the amount stated in the memorandum 
(§§ 33 III-V, 34, 35 AktG). Such contributions must be fully performed 
(§ 36a 1I AktG). 
(Hi) 	The founders elect the first auditors and the supervisory board (§ 30 I-III 
AktG) who in turn appoints the board of directors (§ 30 IV AktG). The 
founders, the supervisory board, the board of directors and the first audi­
tors are subject to special civil and criminalliability for all matters relating 
to the correct incorporation of the company (§§ 46 et seq. AktG). 
(iv) The founders deliver a written incorporation report that the supervisory 
board and the board of directors scrutinize to determine whether all 
conditions for a proper incorporation were met (§§ 33 et seq. AktG). In 
special cases, e.g., if one of the founders is a member of the supervisory 
board, the court must appoint independent auditors to verify the report. 
(v) 	 The founders, the supervisory board and the board of directors apply to the 
local commercial register for registration. The court verifies whether the 
above-mentioned conditions have been met. If this is not the case, the 
application for entry is rejected (§ 38 AktG). Otherwise the court registers 
the company in the commercial register, section B. Registration contains 
the name and purpose of the company, its registered office (that has to be 
in Germany), the memorandum of association (including subsequent 
changes), the nominal stock capital and the signatures of the directors 
(§§ 37 IV, 39 AktG). The content of the commercial register is deemed to 
be effective with regard to third parties acting in good faith (§ 15 I, III 
HGB). The registration is effective immediately and its subsequent publi­
cation (§ 40 AktG) has merely a declaratory character. Once registered, a 
court may declare the incorporation void only on grounds of severe errors 
(§ 262 no. 5 AktG). 
1 
I 
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A company may operate to a limited extent _even before its registration. How­
ever, in that case persons acting on Behalf of the company are jointly and 
severally liable for the obligations and debts incurred prior to the incorporation 
(§ 41 AktG). 
4. Shares 
The shareholder's right of membership is expressed in the share. Tbe share­
holder acquires membership in the company either as a founder, by subscribing 
for shares, or by a transfer or transmission of shares subsequent to the incorpor­
ation. 
In addition to conferring membership, shares have a second function. They 
represent apart of the total share capital of the company. According to § 7 
AktG, the minimum share capital (Grundkapital) is DM 100,000. It is divided 
into shares which must have a nominal value in Deutsche Mark (§ 2 I AktG); 
proportional shares are prohibited. Since August 1994 the minimum nominal 
value of a share has been reduced from DM 50 to DM 5 (§ 8 I AktG) in order 
to allow investors a broader diversification of their portfolios. To date, only few 
companies have made use of the possibility either to reduce the nominal value 
of outstanding shares to the minimum of DM 5 or to issue new shares with 
such minimum nominal value. 
The third function of a share is its use as a security. Membership in the 
company is represented in a written document (share certificate) that can be 
transferred witbin or outside the stock market. Bearer shares, issued only after 
full payment of the contribution (§ 10 11 AktG), are transferred by agreement 
and delivery of the certificates (§ 929 BGB), whereas registered shares are 
transferred by agreement, endorsement of the certificates and delivery (§ 68 
AktG; §§ 12, 13 WG). Tbe memorandum may require the company's consent 
,Ito a transfer of a registered share (§ 68 II AktG: vinkulierte Namensaktie), 
granted by the board of directors. 
Tbe memorandum may provide for different classes of shares. Tbe most 
common use of tbis is to create preferred shares (Vorzugsaktien) without voting 
rights (§§ 12 I 2, 139 et seq. AktG). 
5. Capital Increase and Other Forms of Financing the Company 
As previously stated, the amount of share capital has to be determined in tbe 
memorandum of association. Tbe share capital may be increased according to 
business fluctuations. Capital increases may take four different forms: the 
capital increase against contributions, the conditional capital increase, the 
authorized capital, and the capital increase from the company's funds. 
(a) The Capital Increase Against Contributions 
A capital increase against contributions requires a special resolution of the 
general meeting of shareholders (Hauptversammlung) by a qualified majority 
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of at least 3/4 of the share capital represented at the meeting. The memorandum 
of association may require a higher~r a-Iower majority (§ 182 AktG). If 
different dasses of shares were issued, a majority of each dass has to consent 
(§ 182 II AktG). If contributions in kind are made, the principles described for 
the incorporation apply (§ 183 AktG). A capital increase against contributions 
may only be performed by the issue ofnew shares, not by an increase of the 
nominal value of already existing shares (§ 182 I AktG). The board of directors 
(Vorstand) and the chairman of the supervisory board (Aufsichtsrat) apply for 
the entry of the resolution in the commercial register and an auditor's report on 
contributions in kind must be attached (§ 184 I AktG). Subsequently, the 
subscription for new shares takes place. The pay-in conditions correspond to 
those prescribed for incorporation (see supra B.I.3.). The board of directors and 
the chairman of the supervisory board dedare the fulfillment of these condi­
tions to the commercial register. 
A share capital increase is valid and takes legal effect as soon as it has been 
registered (§ 189 AktG). The new shares may then be issued (§ 191 AktG). To 
protect the proportionate interests of shareholders, the AktG provides for 
preemptive rights (Bezugsrecht), i.e., new shares must first be offered to 
existing share holders in proportion to the nominal value of their shareholdings 
(§ 186 AktG). The offer must be published and then be open for at least 14 
days (§ 186 I AktG). Preemptive rights niay be whoHy or partly excluded by 
a special resolution of the general meeting (§ 186 III AktG). The exclusion has 
to be announced expressly in the agenda of the general meeting deciding on the 
issue. Moreover, the board of directors has to deliver a written report setting 
forth grounds for the exdusion. A shareholder doubting that the resolution is 
based on reasonable grounds may contest the resolution in court and may 
obtain a judgment declaring it void. 
In practice, indirect forms of subscription and preemptive rights are common. 
To effect the increase of capital, aH shares are subscribed for and paid in by a 
bank or a consortium of banks with an obligation to offer the shares to the 
existing shareholders before selling them on the open market (§ 186 V AktG). 
(b) The Conditional Capital Increase 
A second form of capital increase is the conditional capital increase (§§ 192 et 
seq. AktG). It is permitted only to grant a conversion to the owners of convert­
ible bonds (Wandelschuldverschreibungen), to prepare the merger or aequisition 
of several enterprises and to grant preemptive rights to employees in the case 
of a profit-sharing agreement with the company (§ 192 II AktG). All other 
I preconditions resemble those just explained in respect to a capital increase against contributions. The share capital increase takes effect as soon as the new shares are issued. The board of directors annually reports to the commercial register the amount of shares issued throughout the year. 
(c) The Authorized Capital 
The tbird form of capital increase is the authorized capital (§§ 202 et seq. 
AktG). The board of directors rnay be authorized for a maximum period of five 
years (starting from the day of tbe registration of tbe resolution in tbe commer­
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cial register) to issue a certain amount (:tf newshares against contributions. The 
authorization may be granted either in lbe memorandum of association or by 
a subsequent amendment to it, requiring a special resolution of the general 
meeting of shareholders by a qualified majority of at least 3/4 of the share 
capital represented at the meeting. The memorandum may prescribe a higher 
or lower majority (§ 202 II AktG). Each different dass of shares needs to 
consent by the required majority (§§ 202 11, 182 II AktG). The board of 
directors may decide to use the authorization wholly or in part. It may issue the 
new shares only with the consent of the supervisory board (§ 202 III AktG). 
The issue of new shares is performect in the same manner as for a capital 
increase against contributions (see supra B.I.5.a.). 
(d) The Capital Increase /rom the Ccmpany's Funds 
The fourth form of capital increase is called capital increase from the com­
pany's funds (§§ 207 et seq. AktG). The general meeting of shareholders may 
convert all or part of the 'share premium account' (i.e., capital-surplus) or the 
'revaluation reserve' (i.e., retained-eamings) into share capital. A special 
resolution is required according to the modalities described above. The conver­
sion may not exceed 10 per cent of the previously existing capital stock, but 
a higher percentage is permissible if the memorandum of association so pro­
vides. Such a capital increase must be based on a properly audited and certified 
recent balance sheet (§§ 208, 209 AktG). The share capital increase is effective 
as soon as it has been registered (§ 211 AktG). The new shares may then be 
issued (§ 191 AktG). Each shareholder has a mandatory preemptive right on the 
new shares of his or her dass of shares (§ 212 AktG). 
(e) Convertible Bonds, Debentures and Participating Bonds 
With the approval of the general assembly by a special resolution, the company 
may issue convertible bonds, debentures and participating bonds (§ 221 AktG). 
In contrast, ordinary credit financing without the issuing of securities requires 
only a decision of the board of directors and no consent of the general meeting. 
6. The Capital Reduction 
(a) Legal Basis 
The amount of share capital fixed in the memorandum may be reduced. How­
ever, it may not be below the minimum stock capital of DM 100,000 unless it 
is combined with a parallel capital increase against contributions in cash (§ 228 
I AktG). High losses leading to a balance deficit may require the company to 
reduce its share capital. By adjusting the capital figures to the actual level of 
assets, financial soundness is restored. Further objects may be the distribution 
of committed assets of the company among the shareholders or the establish­
ment of a free reserve. 
Capital reductions may take one of three different forms: the ordinary capital 
reduction, the simplified capital reduction and the capital reduction by redemp­
tion of shares. The ordinary capital reduction and the capital reduction by 
, ,i 
I 
I 
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redemption of shares may serve a11 three purposes deseribed above, whereas the 
simplified eapital reduetion is available only for the restoration of financial 
soundness or the establishment of a fiee reserve (§ 229 I AktG). All forms of 
capital reduetion require a special resolution of the general meeting of share­
holders by a qualified majority of at least 3/4 of the share capital represented. 
The memorandum may preseribe a higher majority and/or further requirements 
(§§ 222 I, 229 III, 237 11 AktG). The purpose of the reduetion must be stated 
in the resolution. . 
(b) The Ordinary Capital Reduction 
The ordinary capital reduetion is effected by a reduetion of the nominal value 
of shares. This is not possible where the nominal value of shares is already set 
at the legal minimum of DM 5. A capital reduetion would then take the form 
of a consolidation of shares (§ 222 IV AktG). The ordinary capital reduetion 
is effeetive as soon as it has been registered (§ 224 AktG). The company must 
seeure payment to a11 ereditors who cannot demand immediate consideration 
of their claims, if they apply for the security within six months after registra­
tion of the reduetion. Payments to shareholders may only be made after the 
expiry of this six months period. 
(e) The Simplified Capital Reduction 
The simplified capital reduetion may only be exeeuted to compensate for a 
deterioration of the value of assets, to cover losses, or to transfer value into the 
capital reserve. Thus, it is only permissible if certain other (reserve) funds have 
been used to cover the losses (§ 229 11 AktG). The procedure for a simplified 
capital reduetion resembles, for the most part, that of an ordinary capital 
reduetion with one exeeption: as previously stated, assets remain untouehed and 
payments to shareholders are forbidden (§ 230 AktG). Creditors are therefore 
less endangered. Their interests are properly secured by a limitation of the 
distribution of dividends to shareholders (§ 233 AktG). 
(d) The Capital Reduetion by Redemption o{ Shares 
In contrast to other forms of reduetion, which coneern all shareholders, the 
capital reduetion by redemption of shares is a caneellation of the rights of 
individual shareholders. A capital reduction by redemption of shares can be 
executed in two ways: either by redemption subsequent to the company's 
purehase of shares or by compulsory redemption. The latter is only permissible 
if it is provided for in the original memorandum of association or a subsequent 
amendment. The roles goveming ordinary eapital reduetions are applicable in 
general, but the requirements for and the method of execution of the redemp­
Hon must be set down either in the memorandum or in a special resolution (§ 
237 11 AktG). 
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7. The Membership and the Minority Protection 
(a) Property Rights ~ 
The legal position of the shareholders may be looked at from two different 
perspectives: on the one hand a shareholder has administrative rights (see infra 
B.I.7.b.), on the other hand he or she has property rights, e.g., a right to 
dividends (§ 58 IV AktG), preemptive rights (see supra B.L5.a.) or a right to 
participate in the distribution of assets after liquidation of the company (§ 271 
AktG). 
(b) Administrative Rights 
Shareholders have individual administralive rights. The most important of these 
is the right to vote (§§ 12 I, 134 AktG) which is exercised in the general 
meeting of shareholders. A shareholder may be represented by the use of a 
written proxy (§ 134 III AktG). It is a special feature of German stock com­
pany and capital market law not to encourage proxy contests. As a corollary, 
a large percentage of voting rights in publicly-held companies are exercised on 
the basis of a proxy voting power for deposited shares held by banks (Depot­
stimmrecht). Since most shareholder-depositors refrain from instructing the 
depositary how to exercise the voting rights, banks may have a great influence 
over the company. 
The right to vote implies the right to attend the general meeting (§ 118 I 
AktG). It also implies adequate information as solid basis for decisions. Com­
plementing a variety of ordinary and extraordinary disclosure and reporting 
Obligations, the board of directors has a special duty to inform shareholders, 
upon request, about all maUers concerning the company, its interests and its 
policy (§ 131 I, II AktG). Only in certain enumerated cases (§ 131 III AktG) 
may the board of directors refuse to inform the shareholder, e.g., in order to 
avoid damage to the company. Lastly, the shareholder has the right to contest 
the validity of aresolution of the general meeting (§ 245 AktG), e.g., on 
grounds of violation of the law or the memorandum of association (§ 243 
AktG). 
In addition to these individual rights, shareholders have collective administra­
tive rights in the form of minority rights. A minority representing 5 per cent of 
the share capital may request a general meeting. Sirnilarly, a minority repre­
senting 5 per cent of the share capital or DM 1 million par value may request 
the court to order a special examination of an impermissible undervaluation (§ 
258 II AktG). The same minority mayaiso, under certain circumstances, 
contest the validity of a resolution not to declare a dividend in order to retain 
profits (§ 254 II AktG). Some other minority rights are worth mentioning: a 
company may waive or restriet its claims to damages against founders (§ 50 
AktG), members of the board of directors (§ 93 IV AktG) or the supervisory 
board (§ 116 AktG) for breach of duties, unless a minority of shareholders 
representing 10 per cent of the share capital opposes the resolution. Such a 
rninority may also request that the company enforce its claims to damages (§ 
147 AktG). Aseparate discharge of each member of the board of directors or 
the supervisory board can be requested by a minority representing DM 2 
I 
I . 
I I 
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million par value or 10 per cent of the share capitaI (§ 120 I AktG). The same 
minority may seek the removal of a member of the supervisory board who was 
not elected but appointed according to a s)l((cial provision in the memorandum 
of association (§ 103 III AktG). Such a minority can also ask for the judicial 
appointment of special auditors (§ 142 II AktG) or another annual auditor 
(§ 163 11 AktG). 
(c) The Shareholders ' Duties and Liabilities 
Original shareholders are obliged to pay in their contributions (see supra 
B.1.3.). Shareholders are not personally liable to creditors of the company. 
However, shareholders who received unlawful payments by the company are 
obliged to reimburse the amount; creditors may claim this amount directly from 
the shareholder if the company is not able or willing to meet its obligations 
(§ 62 AktG). As every other member of the company, a shareholder is liable 
for damages if he intentionally, by taking advantage of his influence upon the 
company, induces a member of the board of directors or the supervisory board 
to act to the detriment of the company or its shareholders (§ 117 AktG). The 
courts have restricted the liability of an individual shareholder by lifting the 
corporate veil (Durchgriffshaftung) in two exceptional cases, i.e., when an 
obvious undercapitalization works to the disadvantage of the creditors, and 
when the company's and the shareholders' private assets have been com­
mingled. 
8. The Administration 
The stock company has three necessary organs: the board of directors (Vor­
stand), the supervisory board (Aufsichtsrat) and the general meeting (Haupt­
versammlung). 
(a) The General Meeting of the Shareholders 
The general meeting is the assembly of all shareholders. It has to be called at 
least once a year. In addition, it must be convened in cases provided for either 
by the memorandum of association or by the law, e.g., if a minority represent­
ing 5 per cent of the share capital so requests (see supra B.I.7.b.) or when it 
becomes necessary for the welfare of the company (§ 121 I AktG). 
The general meeting's competence is not comprehensive but limited to 
questions assigned to it by the law or by the memorandum of association, such 
as the election of the members of the supervisory board, the appropriation of 
accumulated earnings (§ 174 AktG), the appointment of the annual auditors (§ 
119 I no. 4 AktG), the amendment to the memorandum of association (§§ 179 
et seq. AktG), changes in the capital basis (see supra B.1.5.), certain decisions 
relating to the law of 'affiliated companies' (§§ 291 et seq. AktG), conversions 
and fusions (i.e., amalgamations and mergers as regulated by the Umwand­
lungsgesetz of 1994), the total transfer of assets, and dissolution (§ 262 I no. 
2 AktG). 
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(b) The Supervisory Board 
The supervisory board is an indepen~t organ elected by the general meeting 
for a maximum period of four years (§ 102 AktG). If provided so in the 
memorandum of association, some members of the supervisory board may be 
appointed by certain shareholders (§ 103 III AktG). The board consists of at 
least three members. The memorandum' may fix a higher number. The maxi­
mum number is determined in relation to the amount of share capital (§ 95 
AktG). A company with a share capital of more than DM 20 million may have 
a supervisory board of 21 members. Only' natural persons with full legal 
capacity may become board members. The memorandum may prescribe other 
personal requirements such as age, nalionality, special professional qualifica­
tions (§ 100 IV AktG). The accumulation of memberships in supervisory boards 
of different companies is limited to ten (§ 100 11 no. 1 AktG). Certain inter­
locks are prohibited. Thus, for example, a person serving on the board of 
directors of a subsidiary company may not be a member of the supervisory 
board of the parent company (§ 100 II no. 2 AktG). 
The supervisory board appoints and supervises the board of directors. Super­
vision extends to all the activities of the board of directors including their 
legality and commercial soundness. In order to ensure a proper supervision, the 
board of directors must report regularly on its activities (at least four times a 
year). If necessary, the board of directors must inform the chairman of the 
supervisory board of any important developments in the company or its subsidi­
aries. The supervisory board may call a general meeting if the welfare of the 
company so requires (§ 111 111 AktG). In addition, the board must be asked to 
consent to certain decisions. 
Recent collapses of enterprises, some of them leading to the bankruptcy of 
the company, have given rise to questions about the legal concept of the 
supervisory board. There is no doubt that neither the three-tier legal structure 
of the stock corporation nor the function of the supervisory board will be. 
subject to legal reform. But it is most likely that there will be some new i / 
legislation scheduled to make the board work more effectively:. I' 
(e) The Board 0/ Directors 
The company's management and representative organ is the board of directors. 
Its members are elected by the supervisory board. The board of directors may 
consist of one or more persons (§ 76 11 AktG). A company with a share capital '".' 
of more than DM 3 million must have at least two directors, unless the memor­
andum of association provides otherwise. Only natural persons with fulilegal 
capacity may be board members. Persons convicted of certain offenses in 
relation to bankruptcy may not be appointed. The appointment lasts for a 
maximum period of five years (§ 84 I AktG) and is renewable. The same \applies to the employment contract between the appointed persons and the 
company. It is One of the subject-matters of such a contract to fix the remuner­
ation and other terms of employment of board members. The law provides for 
special stipulations conceming the financial compensation of directors, such as 
salaries, profit-sharing, expense allowances, retirementand pension plans (cf. . 
§ 87 AktG). 
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The supervisory board may dismiss a member of the board of directors for 
cause (§ 84 III AktG), e.g., following a vote of non-confidence of shareholders 
at a general meeting. ~ 
Tbe direction of the company is the sole responsibility of the board (§ 76 I 
AktG). As a corollary, the board is not subject to any instructions from the 
general meeting (§ 119 11 AktG). It represents the company in and out of court 
(§ 78 I AktG). The powers of the board to represent the company with regard 
to third parties are unlimited and may not be limited through special provisions 
of the memorandum. Tbe ultra-vires doctrine does not apply in Germany. 
In contrast, the internal powers of the board may be limited by the declared 
purpose of the company, the memorandum.pf association, the supervisory board 
and by certain resolutions of the general meeting. The most important limitation 
is that the memorandum or the supervisory board may require certain decisions 
or transactions to be undertaken only with the consent of the supervisory board 
(§ 111 IV AktG). In addition, members of the board of directors have fiduciary 
duties toward the company that may limit the board' s internal competence. 
When managing the corporation, board members must apply the care of a 
diligent and prudent manager (§ 93 I AktG). Members of the board of directors 
who faH to fulfill their duties are jointly and severally liable for damages 
caused to the company (§ 93 11, III AktG). The supervisory board enforces such 
a claim. 
9. The Law of Affiliated Companies 
(a) Structure of the German Law ofAffiLiated Companies 
§§ 291 et seq. AktG regulate affiliated companies by establishing a system of 
responsibilities and liabilities for the controlling company. Tbis system is built 
on the definitions of 'dependency' (Abhängigkeit, §§ 15, 17 AktG) of one 
company on another and of the group of companies (§§ 15, 18 AktG), the 
dependent company being under the unitary management of the dominating 
company. Tbe law of affiliated companies primarily provides for the protection 
of creditors and of minority shareholders of the dependent company. Tbe law 
covers two forms of control: control on the basis of an agreement between two 
companies (§§ 291 et seq. AktG - Vertragskonzern or 'contractual group'), and 
control based on the de facto exercise of management power without such an 
agreement (§§ 311 et seq. AktG faktischer Konzern or 'de facto group'). 
(b) Contractual Groups 
In cases of control on the basis of an agreement, the controlling company is 
entitled to give instructions to the board of directors of the dependent company 
(§ 308 I AktG). In turn, the board of directors of the dependent company is 
authorized to follow instructions 'from above,' even if they are to the disadvan­
tage of their own company (§ 308 11 AktG). While the agreement gives the 
dominating firm the right to place the dependent firm under its management, 
the directors of the controlling enterprise are liable both for damages caused to 
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the affiliated company as a result of the instruction (§§ 308, 309 11 AktG) and 
for the debts of the affiliated compalll' (§'-302 AktG). 
In addition to the obligations and liabilities of the members of the board of 
directors, the interests of minority shareholders are taken account of in 
heightened requirements as to the conclusion, amendment or termination of a 
contract of domination or a contract to' transfer profits (§§ 293-299 AktG). If 
such agreements are concluded, outside shareholders have the option, 
guaranteed by an appropriate recurring compensation payment, to remain in the 
company (§ 304 AktG) or to leave it with an adequate indemnity for the 
takeover (§ 305 AktG). Because of the disadvantages for minority shareholders 
of the controlling company arising Trom these obligations, § 293 II AktG 
requires the consent of the shareholders' meeting of the dominating company 
to the conclusion of such an agreement. 
(e) De facto Groups 
When drafting the Stock Company Act of 1965, it was the legislature's inten­
tion to prohibit all other forms of active control of another company. The draft 
therefore required that the exercise of group management power is permissible 
only after the conclusion of a contract of domination; but it was not possible 
to effect this end and to ban the noncontractual exercise of management power 
in a group. Instead, the law provided for strict liability of the de facto dominat­
ing company. However, this regulation shows all the faults of compromises 
diluting the original legislative concept. 
To be sure, the law provides that the dependent company must not be subject 
to instructions or measures that would have a disadvantageous effect on the 
controUed company (§ 311 I AktG) unless it is compensated immediately or at 
the end of the fiscal year (§ 311 II AktG). If the disadvantage is not compen­
sated by the controlling company, the dependent company and its shareholders 
are entitled to claim damages (§ 317 AktG). In order not to make tbis system 
of compensation void from the outset, the law provides for increased disclosure 
and verification of dependency relationships: the dependent company's board 
of directors must deIiver areport on the relations with affiliated companies 
(§§ 312 et seq. AktG -Abhängigkeitsberieht). If the disadvantageous measures 
are not indicated in the report, the dependent company's board of directors 
is liable to the company and its shareholders fOT damages caused (§ 318 
AktG). 
Today it is doubted whether the legislature succeeded in putting the depend­
ent company in the same position as if it were independent. Thus, the legal \ 
arrangements for de facta groups in the stock; corporation law is widely 
regarded as in need of reform. 
10. The Dissolution and Liquidation \ 
§ 262 AktG sets out the causes of a dissolution of the company: the expiration 
of the period determined in the memorandum of association, a special resol­
ution of the general meeting of share holders by a qualified majority of at least 
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3/4 of the share capital represented at the meeting, the opening of bankruptcy 
proceedings, and a final court decision declaring the memorandum of associ­
ation unlawful. On request of the co~tent agency of the state in which the 
corporation has its seat, a court may dissolve a company if it endangers the 
public welfare (§ 396 AktG). In case of a total lack of funds, certain public 
authorities (e.g., the tax office) may request the court to dissolve the company 
(§ 141a FGG). The dissolution has to be' registered in the commercial register 
(§ 263 AktG). 
Following the dissolution, liquidation takes place unlessbankruptcy proceed­
ings have already been opened. Usually, the directors are appointed liquidators. 
They finish current transactions, collect outstanding claims, realize the assets, 
and settle the company's liabilities. The managing directors give public notke 
of the dissolution three times and request creditors to register their claims 
against the company (§ 267 AktG). The liquidators may distribute the rernain­
ing assets to the shareholders in proportion of the par value of their shares one 
year after the third public announcement of the liquidation (§ 272 I AktG). The 
company is terminated and loses its legal capacity when the liquidators have 
distributed all assets and reported this in the commercial register (§§ 273 AktG, 
6 II, 31 HGB). 
11. The Public Limited Partnership by Shares 
The public limited partnership by shares (Kommanditgesellschaft auf Aktien) 
is a combination of a limited partnership and of a stock company (§ 278 AktG). 
Like the stock company it is a corporation with a flXed capital stock divided 
into transferable shares. In contrast to the stock company tbere are two groups 
of members: the general partners (Komplementäre) and the share holders 
(Kommanditaktionäre). The general partners have the power to direct the 
company's business. At tbe same time they have an unlimited liability towards 
creditors of the company, whereas the shareholders are not personally liable for 
the company's debts (§§ 278 III, 1, 54 I AktG). 
§ 278 II AktG provides that the law of tbe general partnerships (§§ 105 et 
seq. HGB) applies to general partners, including their rights and duties with 
regard to shareholders (see infra C.III.2.). All other matters (e.g., the rights and 
duties of the shareholders) are regulated in the same manner as for stock 
companies (§ 278 III AktG). Because it is rarely used in practice this survey 
of the law of business associations can do without a more detailed description. 
111 The Limited Liability Company 
1. Introduction 
(a) The Applicable Law 
The limited liability company or private limited company (Gesellschaft mit 
beschränkter Haftung) is governed by the Limited Liability Act (Gesetz betrei­
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/end die Gesellschaften mit beschränkter Haftung...; GmbHG) of April 20, 1892, 
as amended on October 18, 1994. Th'<.limited liability company is a German 
invention without any historie preceaent. The objective was to fiU a gap 
between the existing types of associations, the stock company on the one hand 
and the partnersbip on the other hand. Other countries have taken over the idea 
of tbis type of company and issued regulations similar to the German provi~ 
sions. The principal GmbH statute does not regulate aU questions that will arise 
in connection with the limited liability company. Some rules can also be found 
in the Stock Company Act or the Commereial Code. Because the limited 
liability company is a commercial association within the meaning of the 
Commercial Code, the latter's rules refcrring to commercial associations apply. 
Beyond that, other statutory provisions affect the law of the limited liability 
company, especially the Law Regulating the Conversion of Companies and the 
several Co-Determination Acts (see infra B.IV.). 
The statutory law of Gesellschaften mit beschränkter Haftung has not 
changed much du ring the last hundred years. The only important amendment 
was the Act of July 4, 1980, which came into force on January 1, 1981, but 
tbis act only provided for a partial revision of the GmbHG. The Amendment 
of 1980 increased the minimum share capital from DM 20,000 to DM 50,000. 
It allowed the incorporation of limited liability companies by a single share­
holder ('One-person GmbH'; § 1 GmbHG). Last but not least, it adapted 
statutory law to judge-made law introducing special rules for the preservation 
of share capital (§§ 32a, 32b GmbHG). Further amendments to the GmbHG 
resulted from the transformation of several EC directives into German law. 
The internal organization of the GmbH may, to a large extent, be structured 
to suit particular needs of its shareholders. However, the courts, being more 
flexible in adapting the law to practical experience than is the legislature, have 
elaborated several doctrines to limit both the freedom to form the articles and 
the exercise of rights conferred to individual shareholders by the memorandum 
of association. Similar to corporate law in general, jurisprudence has taken the 
leading role in the further development of the law of the limited liability 
company. 
(b) Some Characteristics 0/ the GmbH 
There is no statutory definition of the limited liability company. However, it 
can be defined as a company with legal capacity and a capital stock to wbich 
one or more shareholders contribute without being personally !iable for the 
company's debts. 
The formation of a limited liability company, including the contribution to 
the capital stock subscribed to by the shareholders, is less formalistie than that 
of a stock company. The same applies to the internal organizational structure 
of the GmbH. The company has only two legally required organs, i.e., the 
'meeting of shareholders' (Gesellschafterversammlung) and the managing 
director(s) (Geschäftsführer). If not required by co-determination law (see infra 
B.IV.), the establishment of a supervisory board is not mandatory. From the 
outset, the GmbH may be formed as a one-person limited liability company. 
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As the limited liability company is a legal entity, only the company's assets 
are available to satisfy its creditors (§ 13 II GmbHG). Another characteristic 
of the GmbH is its flexible structure: although it is neither a smaller version of 
the stock company nor a special case of a partnership, through the articles it 
may resemble either one. Nevertheless, statutory law of the limited liability 
company is guided by the concept of a personally structured corporation, i.e., 
a company based on the shareholders' elose association to the common enter­
prise. 
The procedure for joining and leaving the lirnited liability company rather 
equals the law of partnerships than the law of the stock company. However, 
contrary to the membership right in a partnership, the shares of a GmbH are 
transferable and inheritable (§ 15 I GmbHG), unless otherwise provided for in 
the company's artielesj bot, to restriet the negotiability of lirnited liability 
shares, the transfer of such shares must be in notarized form (§ 15 II1, IV 
GmbHG). Thus, a GmbH is not a suitable corporate legal form to invite the 
public to subscribe to its shares. Accordingly, the GmbH has no access to the 
public capital markets. 
The limited liability company must have a minimum capital stock of DM 
50,000. However, only DM 25,000 have to be paid in prior to the company's 
registration. To assure the contributionand preservation of the committed 
assets, the GmbHG provides a broad range of safeguarding measures such as 
prohibitions against release, deferment and set-off (§ 19 II GmbHG). In this 
area of law, statutory law has largely been complemented by judge-made law 
(e.g., the rules preventing circumvention of the statute's provisions on contribu­
tions in kind). 
The limited liability company can be established for any legitimate purpose, 
commercial or otherwise. Whatever the objectives of a GmbH may be, it 
qualifies as a commercial enterprise (Handelsgesellschaft) within the meaning 
of the Commercial Code (§ 13 III GmbHG). However, enterprises operating in 
special branches of business, e.g., banks and insurance companies, may not be 
organized as limited liability companies. Recently, Bavaria's highest court in 
dvil maUers decided that law firms may be organized as a GmbH. 
(e) Appearance and Signifieanee 
Since the introduction of the limited liability company, the number of corpor­
ations organized as GmbHs have grown steadily. Today, the limited liability 
company is the most widely used corporate legal form in Germany. In 1992, 
the total capital of about 510,000 limited liability companies exceeded DM 
231,600 million. Due to its flexible structure, the GmbH serves the purposes 
of small or medium sized corporations and farnily-held companies as weIl as 
those of big business enterprises. 
The limited liability company is frequently used in combination with a 
commercial partnership in the form of a so-called 'GmbH & Co. KG.' This 
kind of company is a limited partnership in which a limited liability company 
rather than a natural person occupies the position of the general partner. As the 
limited liability company is liable for the partnership's debts, the 'GmbH & CA). 
KG' is, as a matter of fact, a partnership with Hmited liability. The shareholders 
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of the GmbH and the special partners in the limited partnership are usually the 
same persons. A large number of limited liability eompanies are organized as 
one-person companies. About one thir~of all limited liability companies are 
dominated by another corporation. 
2. The Incorporation of the Limited Liability Company 
The incorporation of a limited liability company is governed by statutory law. 
It requires a contract between the founders in notarized form. Bach founder 
subscribes for one share capital contri~ution. The sum of the share capital 
contributions must correspond to the amount of the initial share capital (§ 5 III 
3 GmbHG). The capital must be fully subscribed on the formation of the 
company. Onee at least one quarter has been paid and further capital require­
ments have been met, the managing directors can apply for registration in the 
commercial register. Upon registration, the limited liability company acquires 
legal personality (§ 10 GmbHG). 
(a) The Founders 
The limited liability company may be formed by one or more founders. The 
founders and the subsequent shareholders may be natural persons or legal 
persons. Even general partnerships, limited partnerships or partnerships under 
the Civil Code can be founders. In the case of a one-person GmbH, some 
stricter provisions apply: the sole founder must provide security for any cash 
subscription not entirely paid in before he can apply for registration of the 
company (§ 7 11 3 GmbHG). In contrast to many other countries, there is DO 
limitation on the number of shareholders. 
(b) The Memorandum 0/Association 
The memorandum of association must be executed in notarized form and must 
state at least the company's firm name and registered office, the objectives of 
the enterprise, the amount of the share capital and the amount of each share­
holder's contribution (§ 3 GmbHG): t 
- The company's firm name may either indicate the company's purpose or the l 
name of a shareholder (§ 4 I GmbHG). It must not be misleading or confus­
ing. Moreover, it has to be clear that the name used is the name of the 
company, not of a sole trader. If a limited liability company succeeds to the 
business of a sole trader or a partnership, the previous name can be taken 
over. The name must include the addition 'witb limited liability' ('mit 
beschränkter Haftung') or the abbreviation 'GmbH' as a waming to creditors 
of the limit upon shareholders' liability. A German subsidiary of a foreign 
company may comprise the name of the foreign parent company and the 
words 'Deutsche' or other reference to Germany. 
- The registered office must be determined in the memorandum of association. 
A change of the registered office within Germany is effectuated by an 
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amendment to the memorandum of association and its entry in the commer­
cial register. 
- The share capital (Stammkapital) amounts to at least DM 50,000 (§ 5 
GmbHG). There is no maximum amount of share capital. The share capital 
is the permanent capital of the company. Its important function is to protect 
creditors. The level of share capital can be altered only by the strict pro­
cedure of an amendment to the memorandum of association. 
The company's internal organization as weH as the shareholders' rights and 
duties may be structured by the shareholders in the memorandum. In practice, 
the memorandum usually sets out supplementary and detailed rules referring to 
shareholders' accessory obligations, the obligation to make an additional 
contribution, representation and management of the company, shareholders' 
meetings and resolutions, preference rights of individual shareholders, the 
transfer of shares, the distribution of net profits and a supervisory or advisory 
board. 
An amendment to the memorandum of association requires a special resol­
ution of the shareholders' meeting by a qualified majority of at least 3/4 of the 
share capital represented at the meeting. Amendments to the memorandum of 
association must be notarized and registered in the commercial register (§ 54 
GmbHG). 
(c) The Share Capital Contributions 
There are strict rules to ensure that the limited liability company obtains the 
required share capital (§§ 7, 9, 19 GmbHG). The share capital is divided into 
as many share capital contributions (Stammeinlagen) as there are founders of 
the company. Each founder subscribes only for one share capital contribution. 
The share capital contribution is the amount of capital a founder contributes. 
The amount must be divisible by 100. The subscriptions of each of the founders 
may have different nominal values, but must be at least DM 500. Shareholders' 
contributions may be paid in cash (Bargründung) or be made in kind (Sach­
gründung). A shareholder may not set off a contribution (§ 19 II 2 GmbHG). 
The company may not waive a shareholder's obligation to contribute (§ 19 11 
1 GmbHG). 
Payment in kind may be transferable assets (e.g., land, buildings, know-how, 
bUSIness, patents, copyrights or trademarks). If &.ubscriptions are paid in kind, 
stricter provisions apply. The memorandum of association must clearly specify 
the" items to be contributed by the shareholder and their value. The founders 
have to produce areport (Sachgründungsbericht) in which they substantiate 
whether the value of contributions is equivalent to the amount stated in the 
memorandum. If a business is transferred as payment, the balance sheets of its 
last two financial years must be added to the report. If the value of the con­
sideration in kind is less than the value stated in the memorandum, the share­
holder is liable to pay the difference (§ 9 GmbQ.G). 
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(d) The Application for Registration 
In order to apply for registration, the entire share capital must be subscribed to 
by the founders, and at least 25 per 'cf:nt of the nominal value of each share 
capital contribution must be paid in. Tbe total paid-in share capital must be at 
least DM 25,000 (§ 711 GmbHG). Payments in kind must be fully performed 
(§ 7 III GmbHG). Managing directors must be elected by aresolution of the 
founders, unless they are already appointed by the memorandum of association 
(§ 6 III 2 GmbHG). 
Managers have to submit the application for registration and certain docu­
ments (e.g., the memorandum of association, the signatures of the managing 
directors and their power of representation, a list of shareholders and their 
subscriptions) to the commercial register (§ 8 GmbHG). Tbe court ensures that 
the application for registration complies with statutory provisions (§ 9c 
GmbHG). It verifies the admissibility of the company's name by requesting the 
Chamber of Industry and Commerce (Industrie- und Handelskammer) to review 
the proposed name. It examines especially the memorandum of association, the 
directors' appointment and the properly effected minimum capitalization. In the 
case of contributions in kind, the court reviews the valuation of these subscrip­
tions. 
(e) Defective Incorporation 
Once registered, a court may declare the incorporation void only on grounds 
of grave error (as listed in § 75 GmbHG). 
(f) The Pre-incorporation Status of the Company 
Tbere are several steps on the way to incorporation of a limited liability 
company. Prior to the conclusion of the memorandum of association, the 
potential founders form either a partnership under the Civil Code or a general 
partnership (Vorgründungsgesellschaft) depending on whether or not the 
intended company will mn a commercial business as defined by §§ 1 to 3 of 
the Commercial Code. Tbe partners are personally liable for the debts incurred 
in this period. 
For the period between the adoption of the memorandum of association and 
the registration in the commercial register, the limited liability company is 
called 'pre-incorporation company' (Vorgesellschaft). Tbe legal nature of this 
Vorgesellschaft is a particular form of partnership. Its object is to obtain the 
registration of the limited liability company. Tbus the mIes of the limited 
liability company apply to this partnership as long as these mIes do not require 
legal personality. However, persons acting on behalf of the company before 
registration are personally, jointly and severally liable to creditors (§ 11 II 
GmbHG). In addition, the founders are !iable to the fuH extent of their sub­
scribed shares. Tbe rights and obligations of the pre-incorporation company 
pass to the limited liability company by universal succession. Hence, the 
liability of persons acting for the Vorgesellschaft ends upon registration. 
Consequently, the liability of founders and the liability under § 11 11 GmbHG 
is of importance only in cases where an incorporation is not obtained. 
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In addition to these rules, there are special provisions for the protection of 
creditors and the public such as the liability of founders (see § 9a GmbHG). 
3. Shares 
(a) Shares versus Share Capital Contributions 
When describing the legal position of the share holders, the GmbHG uses two 
slightly different terms. Share (Geschiiftsanteil) means the sum of the rights and 
the duties inherent in the position of a shareholder; it represents the member­
ship in the company. The share depends on the share capital contribution 
(Stammeinlage) of each shareholder (§ 14 GmbHG). 
Rights and obligations are determined, first, by the memorandum of associ­
ation and, second, by statutory law. The statutory law does not provide for a 
share certificate or a share register, but the individual shareholder may get a 
share certificate. This is merely a documentary proof, but not a security and, 
thus, not transferable. 
As previously described for thestock company, there are two kinds of rights 
inherent in a share: property rights (e.g., right to dividend, § 30 GmbHG) and 
administrative rights (e.g., voting rights in the shareholders' meeting as weH as 
information and minority rights, §§ 51a, 51b GmbHG). Beyond these statutory 
rights, the memorandum of association may aHocate preferred shares as long 
as these shares comply with statutory law. Preferred shares carry preferential 
rights, e.g., the ript to receive a fixed rate of dividend or a preferential divi­
dend, the right to appoint one or all managing directors or members of an 
optional supervisory board, the right to be appointed as managing director or 
a priority for the repayment of capital in the event of winding-up. The preferen­
tial rights attached to preferred shares must be distinguished from special 
privileges granted to shareholders individuaHy. 
(b) The Transfer of Shares 
Shares (not share certificates) are transferable and inheritable (§ 15 I GmbHG). 
The transfer of parts of a share can only take place with the approval of the 
company (§ 17 GmbHG). German civillaw distinguishes between the actual 
contract to transfer the property in the share and the underlying contract of 
obligation. Thus two contracts are necessary for the proper and effective 
transfer of shares. Both need to be notarized (§--15 III, IV GmbHG). Upon 
completion of the transfer, the title to the share and the rights and duties 
connected to it pass to the transferee. 
In practice, the memorandum of association often provides that the transfer 
must be approved by a certain shareholder or at the shareholders ' meeting 
(§ 15 V GmbHG). The memorandum of association may provide that a transfer 
to certain persons only is permissible with prior consent of the shareholders' 
meeting. It is also permitted to exelude the right to transfer the shares. The 
memorandum of association may provide for a rig!tt of first refusal in favor of 
existing share holders or may define standards for the qualification of potential 
shareholders. Thus, it is possible to control the shareholders' composition and 
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to stabilize the influence of a family or group of founders on the company. 
Once a year the managing directors have to file a list of shareholders with the 
commercial register (§ 40 GmbHG~ 
4. Share Capital Maintenance, Capital Increase and Capital Reduction 
(a) Share Capitat Maintenance 
The provisions to guarantee the payment of the share capital contributions 
(§§ 7, 9, 19 GmbHG) are complemented byprovisions to ensure the mainten­
ance of the share capital and to prQtect creditors (principle of the effective 
maintenance of the share capital). The company may neither repay a share 
capital contribution nor distribute the company's assets to the shareholders (§ 
30 I GmbHG), if such a payment or distribution endangers the amount of share 
capital fixed in the memorandum of association. Shareholders receiving pay­
ments contrary to § 30 GmbHG in bad faith are obliged to refund the amount 
(§ 31 I GmbHG). In the event that arefund cannot be obtained, all shareholders 
are liable in proportion to their shares (§ 31 III GmbHG). Loans given to a 
company instead of equity capital may not be claimed in the case of a financial 
crisis or bankruptcy of the company (§§ 32a, 32b GmbHG). 
Pursuant to § 33 GmbHG, the limited liability company may acquire its own 
shares only if the entire contributions have been paid in and if the payment to 
purchase the shares does not end anger the amount of the share capital or the 
capital reserve. 
(b) The Capitallncrease 0/ Share Capital Against Contributions 
The share capital can be increased only by an amendment to the memorandum 
of association and allotment of new shares to each existing shareholder and/or 
some new shareholders (§ 55 11, III GmbHG). The statutory law on capital 
increase (§§ 55 et seq. GmbHG) generally refers to the roles of the incorpor­
ation (see supra B.III.2.c. and B.II1.4.a.). To preserve the ownership structure 
of companies, new shares must first be offered to existing shareholders in 
proportion to the nominal value of their share capital (preemptive right or 
Bezugsrecht). Preemption rights may (mutatis mutandis to the provisions of the 
stock company, see supra B.1.5.a.) be wholly or partly excluded by a special 
resolution of the shareholders' meeting. A share capital increase is valid and 
takes legal effect as soon as it has been registered (§ 57 GmbHG). 
(e) The Capital Increase /rom the Company's Funds 
The shareholders' meeting may, by special resolution, convert (parts of) the 
'share premium account' (Le., capital surplus) or the 'revaluation res,erve' (Le., 
retained earnings) into share capital (§§ 57c et seq. GmbHG). Such a capital 
increase must be based on a properly audited and certified recent balance sheet 
(§§ 57e, 57f GmbHG). The share capital increase is effective as soon as it has 
been registered (§ 54 III GmbHG). Each share holder has a mandatory 
preemptive right on the new shares (§ 57j GmbHG). 
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(d) Reduction 01 Share Capital 
The amount of share capital fixed in the memorandum may be reduced; how­
ever, it may not fall below the minimum stock capital of DM 50,000, unless 
it is combined with a parallel capital increase against contributions in cash (§ 
58a IV GmbHG). The reduction of capital is effected by an amendment to the 
memorandum of association. Capital reduction may take two different forms: 
the ordinary capital reduction (§ 58 GmbHG) and the simplified capital reduc­
tion (§§ 58a et seq.). 
The ordinary capital reduction may serve the purposes of restoration of 
financial soundness, the distribution of committed assets of the company among 
the share holders or the establishment of a free reserve. The managing directors 
must announce the capital reduction three times. Creditors opposing the capital 
reduction can demand immediate payment of their claims or apply for a 
security respectively. One year after the third public announcement, the man­
aging directors apply to the local commercial register for registration. The 
capital reduction is effective as soon as it has been registered (§ 54 III 
GmbHG). 
In contrast to the ordinary capital reduction, the simplified capital reduction 
is allowed only for the restoration of financial soundness (§ 58a GmbHG) or 
the establishment of a free capital reserve, if it does not exceed 10 per cent of 
the share capital (§ 58b 11 GmbHG). It is only permissible if certain other 
(reserve) funds have been used to cover losses (§ 58a 11 GmbHG). The pro­
cedure for a simplified capital reduction resembles, for the most part, that of 
an ordinary capital reduction with one exception: as previously stated, assets 
remain untouched and payments to shareholders are forbidden (§ 58b GmbHG). 
Creditors are, thus, less endangered and may not apply for a security. 
5. The Membership 
The shareholder acquires membership in the company either as a founder, by 
subscribing for a share, or by a transfer or acquisition of shares subsequent to 
the incorporation (e.g., purchase or devolution of inheritance). In the case of a 
transfer or acquisition of shares subsequent to the incorporation, the new 
shareholder may only exercise the relevant rights if the transfer has been 
notified to the company. Transferee and transferor are jointly and severally 
liable for the overdue contributions at the !!me of notification (§ 16 III 
GmbHG). 
In the event of the death of a shareholder, the heir or the heirs are entitled 
to the share of the deceased shareholder. If several heirs inherit the share, it 
belongs to them in joint ownership until partition according to the last will of 
the deceased. , 
The memorandum of association may provide for the redemption of shares 
by shareholders' resolution (§ 34 GmbHG). Compulsory redemption requires 
that the provisions in the memorandum of association precisely stipulate the 
conditions for the redemption. Its effect is tharthe redeemed share accrues to 
the remaining shareholders. The memorandum of association usually provides 
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that a withdrawing shareholder (or his heirs) receives a lump-sum payment 
corresponding to the value of the---share at the moment of his withdrawal. 
Although the GmbHG only mentions redemption as a cause for termination of 
the membership, case law and scholars hold that a shareholder may terminate 
his or her membership for good cause. For example, a shareholder is not bound 
to tolerate a total change of the company's objects or a takeover of the com­
pany by another enterprise without his or her consent. 
6. The Administration of the Company 
The statutory organs of the company are the managing director(s) and the 
meeting of shareholders. The extent of the organs' power depends on the 
memorandum of association. 
(a) Management 
The company must have one or more managing directors. In contrast to the 
general partnership or the limited partnership, managing directors need not be 
shareholders of the company. Only natural persons with fulliegal capacity can 
be appointed. In practice, most managing directors of limited liability com­
panies are shareholders rather than third parties. The managing directors jointly 
represent the company in and out of court (§ 35 GmbHG). The memorandum 
of association may grant managing directors the right to act solely. Share­
holders can impose internal restrictions on the ability to act on behalf of the 
company. However, such limitations are not effective against third parties 
(§ 37 11 GmbHG). 
Managing directors are obliged to ensure that proper accounting records are 
kept and to submit the financial statements to the shareholders' meeting. They 
are required to call a shareholders' meeting at least once a year. Furthermore, 
they must provide information on the company's affairs to shareholders. In the 
case of bankruptcy proceedings, managing directors are required to file a 
petition for the commencement of bankruptcy (§ 64 GmbHG). 
Managing directors are nominated by the memorandum of association or 
appointed by a resolution passed in the shareholders' meeting (§ 46 no. 5 
GmbHG). The memorandum of association may set out special requirements 
with regard to the appointment of managing directors (e.g., additional standards 
regarding the qualifications of managing directors). If the company has a 
supervisory board pursuant to the Co-determination Acts (see infra B.IV.), the 
board is responsible for the appointment of the management. 
Unless otherwise provided in the memorandum, managing directors are 
subject to instructions from the shareholders meeting (§§ 37 I, 47 I GmbHG). 
Thus, a majority of shareholders can deterrnine the business of the company. 
Hence, the limited liability company is considered to be the most appropriate 
corporate legal form of a subsidiary. 
As previously stated, there are two legal relationships between the company 
and the managing directors: firstly, a corporate law relations hip through their 
appointment or dismissal and, secondly, a relationship governed by labor law 
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in relation to their employment contracts. The dismissal of a managing director 
requires aresolution of the shareholders' meeting. In practice, the memorandum 
of association often provides that managing-aireCtors may only be dismissed for 
good and sufficient cause. 
Managing directors are responsible to the company for the diligent perform­
ance of their duties and are liable for damages caused (§ 43 GmbHG), unless 
they acted upon instruction of the shareholders' meeting. Managing directors 
have fiduciary duties toward the company. Thus, for example, they are pre­
cluded from diverting corporate opportunities unt~ themselves. 
Managing directors are liable to the company for any failure in the perform­
ance of their duties (§ 43 GmbHG). Aresolution of the shareholders' meeting 
is needed to pursue such a claim (§ 46 no. 8 GmbHG). If the managing direc­
tors acted subject to 'instructions or with the approval of the shareholders' 
meeting, they are released from liability. 
Managing directors are liable to third parties only in specific circumstances: 
firstly, during the pre-incorporation period; secondly, in cases of general tort 
liability for negligence and fraud; and thirdly, in cases where they breach 
certain duties inherent to the negotiation and conclusion of a contract between 
the company and third parties according to German civil law (precontractual 
liability or culpa in contrahendo). 
Recently, the courts had to decide several cases on the issue of a general 
liability of directors under criminal law for tax fraud and similar misconduct. 
It was held that such personal liability does apply to directors in the exercise 
of their functions. Thus, the corporate veil does not protect managers from 
criminal or tax law proceedings. 
Apart from the managing directors, other officers (especially agents witbin 
the meaning of the Commercial Code) rnay be entitled to act on the company's 
behalf. 
(b) Shareholders ' Meeting 
By statutory law, the shareholders' meeting is the most important organ. It must 
be called by the management at least once a year. In calling it, one week's 
written notice must be given. As pointed out previously, the shareholders' 
meeting appoints, supervises and dismisses managing directors (§ 46 GmbHG). 
It decides on amendments to the memorandum of association, on the approval 
of annual financial statements and on the distribution of profits. 
The resolutions need to be passed by a majority of votes cast unless the 
memorandum of association provides otherwise (§ 47 I GmbHG). Adecision 
on the basic legal structure or on the purpose of the company, an amendment 
to the memorandum of association, a capital increase or reduction (§ 53 II 
GmbHG), an amalgamation or a merger, a conversion into a stock company or 
a public lirnited partnership by shares (regulated by the Conversion Act 1994) 
and the dissolution (§ 60 I no. 2 GmbHG) have to be passed by a qualified 
majority of three quarters of the votes cast (§§ 53, 60 I no. 2 GmbHG). 
The shareholders' resolutions do not need to be notarized. It is possible to 
agree to certain decisions by written agreements outside the shareholders' 
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meeting (§ 48 II GmbHG). In the case of a one-person GmbH, resolutions are 
passed by drawing up and signing minutes (§ 48 III GmbHG). 
Every DM 100 of a share entitles...a shareholder to one vote, unless otherwise 
provided in the memorandum of association (e.g., multiple voting rights). 
Shareholders may not vote in the resolution on their own discharge from a 
liability claim (§ 47 IV GmbHG). ,A shareholder may be represented at the 
meeting by use of a written proxy. 
There are no specific statutory provisions relating to errors and defects in 
shareholders' resolutions. The prevailing opinion holds that the provisions of 
§§ 241 et seq. AktG should be applicable mutatis mutandis. Thus, every 
opposing shareholder may contest the resolution in court, to obtain a judgment 
declaring it void or invalid. 
(e) Supervision of the Management by Supervisory or Advisory Boards 
There is no statutory obligation for a GmbH to set up a supervisory board 
(Aufsichtsrat), unless the Co-determination Acts apply (see infra B.IV.). In the 
latter case, the supervisory board of a limited liability company have the same 
authority as granted to the supervisory board of a stock company. 
A company may, nonetheless, give itself a supervisory board by a specific 
provision to tbis effect in the memorandum of association. In the case of an 
optional supervisory board, the law applicable to stock companies applies 
mutatis mutandis (§ 52 GmbHG). 
Another possibility is the creation of an advisory board (Beirat). The share­
holders are free to decide which functions are given to this board. In practice, 
advisory boards can be found particulary in family companies where members 
come from different branches of the family. 
7. Liability of the Company and the Shareholders 
From the creditor's perspective, the most important question is, who is liable 
for debts? The company as legal entity? Its managing directors, or its share­
holders? The corporate veil implies that only the assets of the company are 
available to satisfy claims by company's creditors. Once the lirnited liability 
company is registered in the commercial register, shareholders are not per­
sonally liable for the company's debts (§ 13 II GmbHG). 
However, there are some exceptions to the rule: 
- If a shareholder fails to pay in his entire subscription and it cannot be 
recovered from hirn, then the remaining shareholders are !iable for the 
difference (§ 24 GmbHG). 
- The shareholders have to put up additional capital if the memorandum of 
association so provides (§§ 26 et seq. GmbHG). 
- A shareholder-manager may be personally liable to creditors who would not 
have entered in a contract with the company, if a petition in bankruptcy 
would have been filed in due time (§ 823 II BGB and § 64 II GmbHG 
combined). 
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In case of severe abuse of the corporate veil, i.e. mixture of private and 
company assets or obvious undercapitalization, the courts may pierce the 
corporate veil and hold a shareholder personally liable (Durchgriffshajtung). 
- Though tbis is not explicitly provided for in the GmbHG, the courts have 
developed a GmbH group enterprise law (GmbH-Konzernrecht). Because of 
the differing systems of competencies in-the AG and the GmbH, it was clear 
from the outset that AG group enterprise law (see supra B.1.9.) could not 
simply be adopted or applied mutatis mutandis. Hence, GmbH group enter­
prise law developed into a unique branch of the law of affiliated companies. 
It applies to group relationsbips in which the dependent company is a GmbH. 
However, it is not domination of a GmbH per se that triggers personal 
liability of the dominant shareholder to the dependent company's creditors. 
Rather, such liability is subject to the fact that the dependent company has 
no assets and the dominant shareholder has exercised its management power 
over a GmbH to the detriment of the company. In addition, it has to be 
shown that instructions for disadvantages cannot be identified and compen­
sated for individually. 
- Based on the principle of culpa in contrahendo ('pre-contractual liability'), 
a shareholder-manager is Hable to a company's creditor, if he or she, while 
acting for the company, has personally obtained and misused the creditor's 
trust by false representations. 
- Finally, the courts recently found that a shareholder-manager may be held 
personally liable if he or she, in intemally organizing the company, failed to 
prevent damages to third parties. 
8. Accounting 
The provisions of the Commercial Code (§§ 264 et seq. HGB) about annual 
financial reporting of the company are applicable to· the limited liability com­
pany. Managing directors draw up the annual balance sheet (Bilanz), the 
statement of revenues and losses (Gewinn- und Verlustrechnung) and the 
annual report (;1nhang) of the company. They must submit the properly audited 
and certified accounts and the annual report to the share holders without undue 
delay (§ 42a GmbHG). If the Hmited liability company is a 'small corporation' 
within the meaning of § 267 HGB, there is no obligation to get the annual 
financial statements audited by an independent certified public accountant (§ 
316 I HGB) or to publish an annual report (§ 264 HGB). Shareholders adopt 
the annual financial statements (§ 46 no. 1 GmbHG) and decide about the 
distribution of profits. 
9. The Dissolution and Liquidation 
§§ 60 et seq. GmbHG set forth the causes of the (compulsory) dissolution and 
requirements of the liquidation. Both dissolution and liquidation are regulated 
in a similar manner as for stock companies (see supra B.UO.). 
I 
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W. Co-determination 
'-..... 
In order to secure a certain participation and influence of the employees in a 
company, German law provides three different forms of co-determination 
(Mitbestimmung) in the supervisory bo,ard of a company: 
1. The Co-determination Act of 1976 
The Co-determination Act (Mitbestim(!llmgsgesetz - MitbG) of 1976 applies to 
all companies (stock companies, limited liability companies and public limited 
partnerships by shares) which are not regulated by the Coal and Steel Co­
determination Act of 1951 (see infra B.IV.2.) and which employ more than 
2,000 employees, including the employees of affiliated companies (§ 5 MitbG). 
The law provides that employees elect 50 per cent of the supervisory board 
members. The board consists of twelve, sixteen or twenty members depending 
on the number of employees of the company (te., less than 10,000, between 
10,000 and 20,000 or more than 20,000). The chairperson, usually appointed 
by the shareholders, has two votes (§ 29 II MitbG), whereas all other members 
of the board have a single vote. 
Furthermore, the employees elect one member (Arbeitsdirektor) of the board 
of directors of a stock company, and one managing director of a limited 
liability company respectively (§ 13 MitbG). In public limited partnerships by 
shares there is no Arbeitsdirektor because the management of this type of 
corporation is personally, jointly and severally liable for the company's debts. 
2. The Coal and Steel Co-determination Act of 1951 
The Coal and Steel Co-determination Act of 1951 (Montanmitbestimmungs­
gesetz - MontanMitbG) applies to stock companies or limited liability com­
panies of the coal and steel industries which employ more than 1,000 
employees. The supervisory board has eleven, fifteen or twenty-one members 
depending on the total share capital. Shareholders and employees elect 50 per 
cent of the members, who in turn elect the chairperson. In addition, employees 
elect one director (Arbeitsdirektor; § 13 MontanMitbG). 
3. The Employees' Representation and Co-determination Act of 1952 
In companies which are not subject to the above two Acts (see supra B.IV.l. 
and 2.) and which employ more than 500 persons, one third of the supervisory 
board members must be employee representatives (§ 77 of the Employees' 
Representation and Co-determination Act or Betriebsverfassungsgesetz of 
1952). 
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c. PARTNERSHIPS 
In General 
German law provides for several different kinds of partnerships, which may be 
divided into two general categories: (i) commercial partnerships (te., general 
partnerships, limited partnerships and 'dormant' partnerships) carry on commer­
dal activities as defined by §§ 1 et seq. of the Commerdal Code; (ii) non­
commerdal partnerships (Le., partnerships under the Civil Code and non­
trading partnerships under the Partnership Act of 1994) serve alt other purposes. 
§§ 705 et seq. BGB apply to non-commeJ:dal partnerships, whereas commer­
dal partnerships are governed by §§ 105 et seq. HGB. The laws generally 
applicable to assodations (mainly §§ 705 et seq. BGB) govern particular 
matters on which the Commercial Code does not provide specific provisions. 
IL Non-Commercial Partnerships 
1. Partnership under the Civil Code 
The partnership under the Civil Code (BGB-Gesellschaft) is the basic form of 
all partnerships. Thus, its law applies to supplement the other legal forms of 
partnerships (see B.lL2. and B.lIL). 
(a) The Partnership Agreement and Its Contents 
The partnership under the Civil Code is established by a contract between the 
partners (§ 705 BGB), who can be natural or legal persons. A notarized con­
tract is only necessary if real property is contributed (§§ 313, 925 BGB). The 
partners must agree on a common purpose pursued by the partnership, such as 
building and construction (so-called Arbeitsgemeinschaft) or an underwriting 
syndicate (Emissionskonsortium). Any legal common purpose except the 
operation of a commercial business is permitted. If several partners operate a 
commercial business they autornatically (see § 123 HGB) qualify as a general 
partners hip (oHG). 
Partners are free to decide which matters shall be regulated by the partner­
ship agreement (principle of freedom of contract). The agreement may be 
amended by unanimous decision, unless the partners have stipulated to majority 
rule in advance. But this rule is only applicable to normal business operations 
or to those decisions explicitly mentioned in the partners hip contract. Unlike 
partnerships operating a commercial business (see infra c.m.), a partnership 
und er the Civil Code may be structured and operated as a purely internal 
partnership. In respect to their relations both to the partnership and to the 
individual partners, each partner is bound by a general duty of loyalty. 
Subject to the specifications in the partnership agreement, partners may pay 
contributions in cash, in kind or in personal services (§§ 705, 706 III BGB). In 
the absence of any agreement to the contrary, the law provides for equal 
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contributions (§ 706 BGB). A subsequent increase of the original contribution 
is only permissible with the consent of all partners (§ 707 BGB). 
~-
(b) The Legal Nature, the Liability and the Assets 
The partnership has no legal personality and, hence, no corporate organization. 
The partners are personally, jointly and severally liable to the partnership's 
creditors. The personal liability of the partners may be excluded either by 
agreement with the creditors or by limiting the power of representation in the 
partnership contract (see infra C.IU.c.). . 
The assets belong to the partners in joint ownership (Gesamthandsgemein­
schaft, § 719 BGB). The principle of-joint ownership means the holding of 
property by two or more persons not in distinct shares but jointly, each having 
an identical interest in the undivided whole. An asset may be transferred only 
with the consent of all partners which can be given either in the partnership 
agreement (e.g., by authorizing the management to dispose of assets) or in a 
general meeting of the partners. 
(c) The Management 
The law provides that partners manage the business jointly (Geschäftsführung, 
§ 709 BGB), but the partners may agree to entrust one or more partners with 
the management of the partnership (§ 710 BGB). Third persons may not be 
managers. The partners agree on the scope of authority of the management. If 
the partnership contract does not provide otherwise, the authority to manage the 
business is combined with the authority to represent the partners (Vertretung, 
§ 714 BGB). 
The partners representing the partnership act in the name and for the account 
of all partners. The power to represent the partners in joint matters of the 
partners hip may be restricted. The restriction may be such that an obligation 
incurred in a legal transaction may only be held valid subject to the exclusion 
of the partners' personal liability. However, the limitation of the power of 
/representation, if not disclosed or evident, must at least be perceivable to the 
creditor. Partners acting beyond their power of representation are liable to the 
creditors (§§ 177, 179 BGB). 
(d) The Distribution 01 Profits and Losses 
Profits and losses are distributed in proportion to the number of partners (§ 722 
BGB), unless otherwise agreed by the partners (e.g., a distribution 
proportionally to the amount of each partner's contribution). 
(e) The Dissolution 
§§ 723 et seq. BGB set forth the causes of a dissolution of the partnership: 
notice of termination by a partner, death of a partner, bankruptcy proceedings 
against a partner or a dissolution on grounds agreed to in the partnership 
agreement. Following the dissolution, liquidation takes place (§§ 730 et seq. 
BGB). The partners finish current transactions, collect outstanding claims, 
realize the assets and satisfy the obligations. If there is a surplus, the contribu­
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tions are repaid (§ 733 11 BOB). The remaining assets are divided among the 
partners equally or in proportion to their contributions (§ 734 BOB). 
"­
2. The Non-trading Partnership under the Partnership Act of 1994 
Professionals such as doctors, architects, interpreters and others are not subject 
to § 1 HGB. They were therefore prevented horn using commercial partner­
ships as a form of business association. The canons of professional ethics did 
not allow incorporation either. As a consequence, professionals relied on the 
partnership under the Civil Code. This form of association has several major 
disadvantages: unlimited liability, the lack of legal personality and the lack of 
a firm narne. 
To improve this situation, in 1994 the legislature enacted the Non-trading 
Partnership Act (Partnerschaftsgesellschaftsgesetz - PartnOesG). A partnersbip 
(Partnerschaftsgesellschaft) under this Act may have a common firm name 
(§ 2 I PartnGesG). The partners are still personally, jointly and severally liable 
to the partnership's creditors. However, the partners may limit liability for 
wrongful acts in a way that only the partner rendering a service to the tbird 
party and acting negligently or wrongfully may be held liable. 
A partnership is established by a written contract between the partners. For 
particular matters on wbich neither the Partnership Act 1994 nor the partnership 
agreement provides specific provisions, the law generally applicable to partner­
ships or commercial partnerships applies (§§ 1 IV, 6 III, 7 11, III PartnGesG). 
IIZ Commercial Partnerships 
1. The General Partnership 
(a) The Partnership Agreement and Its Contents 
The general partnership (offene Handelsgesellschaft - oHO) is established by 
a contract between the partners (§ 105 11 HOB, § 705 BOB). A notarized 
contract is only necessary if real property is contributed (§§ 313, 925 BGB). 
The partners must agree on the operation of a commercial business under a 
common firm name (§ 105 I HOB). The general partnership's firm name must 
contain at least the family name of one partner, along with an indication of the 
existence of a partnership or the family narnes of all partners (§ 19 I HOB). 
Witb regard to the content of partnership agreements and the contributions, 
§ 105 11 HGB refers to the law of partnerships under the Civil Code (see supra 
C.II.1.). The partners must apply to the local commercial register for registra­
tion (§§ 106, 107 HGB). If the partnership starts to conduct business before 
registration, the partnership is immediately deemed to be effective with regard 
to third parties (§ 123 11 HGB). 
Similar to the partnership under the Civil Code, partners of the general 
partnership have a duty of loyalty both to the partnership and to their partners. 
The duty of loyalty is complemented by each partner's right of equal treatment. 
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(b) The Legal Nature, the Liability and the Assets 
The general partnership does not have legal personality but it can acquire rights 
and obligations, acquire ownership an~ther rights in real property, and it can 
sue and can be sued in its own name (§ 124 I HGB). 
With regard to the liability of the partners and joint ownership, the principles 
described above for the partnership under,the Civil Code apply. However, there 
are some significant differences with respect to the partners' liability to credi­
tors. As the partners' liability is accessory to the partnership's liability, each 
partner may be sued directly for the full amount (§ 128 HGB). While the 
personal liability of the partners may be mied out by agreement with the 
creditors, it can neither be excluded by lirniting a partners power of representa­
tion (§ 126 II HGB; see infra C.III.Lc.) nor by the partnership agreement. 
A partner who has been held liable by a creditor may demand reimbursement 
from the partnership (§ 110 HGB). If the partnership cannot fulfil this obliga­
tion, the partner has a right to be compensated by the other partners (§ 426 I 
1 BGB). Liability to third parties is also imposed upon partners newly joining 
the partnership. The liability extends to the partnership's obligations incurred 
prior to entry of the new partner (§ 130 HGB). Partners withdrawing from the 
partnership may be held liable for obligations incurred prior to their wirh­
drawal, Ü the claim becomes due within aperiod of five years after their 
withdrawal (§ 160 HGB). 
(e) The Management 
The law provides that management is carried out jointly by the partners (§ 114 
I HGB), but here also the partners may charge one or more partners with the 
management of the partnership (§§ 114 11, 115 HGB). Third persons may not 
be managers. 
Each managing partner may represent the partnership in and out of court (§ 
126 I HGB). His or her powers to represent the partnership with regard to third 
parties are unlimited and may not be limited through special provisions in the 
partnership contract (§ 126 II HGB). 
In contrast, the internal powers of managing partners may be limited. Manag­
ing partners who do not observe such internat limitations are liabte for aU 
damages caused to the partnership. A managing partner may be dismissed for 
cause by a final court decision (§§ 117, 127 HGB). 
(d) Other Provisions 
The distribution of profits and losses, dissolution and liquidation are an carried 
out according to the principles described for the partnership under the Civil 
Code (see supra C.ILl.d.-e.). In addition to the grounds for dissolution set forth 
in the Civil Code, the Commercial Code allows a dissolution of the partnership 
by a court decision on petition by a partner alleging good cause. Membership 
in a partnership may be acquired by inheritance or succession if the partners hip 
contract provides so (§ 139 HGB). 
169 Chapter 5 The Law 0/ Business Associations 
2. The Limited Partnership 
In contrast to a general partnership, the Unuted partnership (Kommanditgesell­
schaft) consists of two different groups of partners: the general partners (per­
sönlich haftende Gesellschafter or Komplementäre) and the limited partners 
(Kommanditisten). The liability of a limited partner in respect of the partner­
ship's creditors is limited to the specific amount of his or her contribution 
(§§ 161 1,171 et seq. HGB). Onee the entire contribution is paid in, the limited 
partner has no further liability (§ 171 I HGB). T~ the extent that the contribu­
Hon of the limited partner has been repaid, it is deemed, with respect to credi­
tors, not to have been made (§ 172 IV HGB). As previously stated for the 
general partnership,the liability of general partners is unlimited. In fact, most 
limited partnerships today are GmbH & Co. KG, where the general partner is 
a limited liability company (see supra ALL and B.I1I.1.c.). As a result, only 
the corporate general partner is liable. 
All other principles described for the general partnership also apply to the 
limited partnership with two exceptions: a limited partner may not represent the 
partnership with regard to third parties (§ 170 HGB), and in case of a limited 
partner's death the partnership is not dissolved. A partnership interest is 
inheritable even if the partnership agreement does not explicitly provide so. 
3. The Dormant Partnership 
The 'dormant' partnership (stille Gesellschaft) is a partnership between a 
commercial enterprise (Le., a corporation, a partnership or a sole trader) and the 
'dormant' partner who contributes a certain amount of money to the enterprise 
(§ 230 HGB). 
The dormant partnership therefore resembles the limited partnership. The 
main differenee is that the partnership agreement has legal effect only for the 
enterprise and the dormant partner, but not against third parties who may not 
know of the existence of a partnership. Business activities are conducted only 
by the enterprise. This difference has several consequenees. The partnership is 
not registered in the commercial register. The assets only belong to the enter­
prise and the principle of joint ownership does not apply. The dormant partner 
is not liable to the enterprise's creditors. The dormant partners hip is also 
similar to a loan with participation in the profit, because the dormant partner's 
remuneration is paid out of the enterprise's profits. The dormant partner bears 
losses only if explicitly provided in the dormant partnership contract (§ 231 11 
HGB). 
, 
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